After a review of the evidence I have concluded that
both violations were significant and substantial within the
criteria set forth by the Commission.  Both deficient fire
extinguishers were present at locations where welding and
torching were routinely carried out.  The danger of fire is
inherent and ever present in, the performance of these
activities.  Also to be noted is the presence of some
combustible materials in the vicinity of the extinguishers
and live power sources on the trackmen's motor.  Injury or
illness of a reasonably serious nature becomes a reasonable
likelihood when firefighting equipment such as extinguishers
is not in working condition in such an environment.
Accordingly, I determine that the particular circumstances
presented here raise the degree of hazard in the cited
violations to the level of significant and substantial.

I have not overlooked the operator's evidence regarding
the presence of other fire extinguishers within 50 to 100
feet from the extinguishers.  Nor have I overlooked evidence
regarding the existence of rock dust.  Assuming acceptance
of this evidence, a finding of significant and substantial
still would be appropriate in light of the entire record.
An MSHA electrical expert testified that when confronted
with a fire, miners often panic, may not do the logical
thing and may follow an unexpected course of action.  I find
the electrical expert's testimony persuasive and indeed,
compelling and I accept it.  Therefore, even if other fire
extinguishers and rock dust were where the operator alleged
they were (and overlooking the absence of any evidence
showing those extinguishers were in working order) , there
would be no guarantee that in the event of a fire a miner
would go to the next nearest extinguisher or rock dust.  As
the electrical expert testified, a miner might run in the
other direction and the first couple of minutes in any fire
is critical with smoke the major problem.

With respect to the amount of penalty to be assessed in
accordance with the six statutory criteria set forth in
section 110(i) of the Act, I conclude in accordance with the
analysis set forth herein that the violations were serious.
Based on the evidence I next conclude there was ordinary
negligence.  Stipulations 7-10 set forth above cover the
remaining statutory criteria.

I have reviewed the briefs.  To the extent they are
inconsistent with this decision they are rejected.ottles
